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social order, woven into the fabric of society and everyday
life. Professor Lawrence has suggested that this aspect of
racism

is "in large part a product of the unconscious" that
is "arises from the assumptions we have learned to make
about the world, ourselves, and others as well as from the
patterns of our fundamental social activities."® It is a
racism frequently less intentional, and very often--to white
people--less obvious. But its victims insist that it is no
less real, harmful, or in need of remedy.*

Confrontation of such racism has led to debate over the
very definition of racism. Consideration of the issue,
however, has also engendered a significant "backlash,"
premised on the assertion that all the racism that needs to
be eradicated has been; that we have gone too far in
recognizing, and still pay too much attention to, a
phenomenon that is no longer a problem. The argument is
even extended to contend that the continuing remedial
efforts themselves have become the problem, as has the

overuse of the label "racism."®

3 gee Lawrence, The Id, the Ego, and Equal Protection:
Reckoning with Unconscious Racism, 39 Stan. L. Rev. 317, 330
(1987) .

4 i te 1, § 1, at 34, col. 4 (survey
See Wilkerson, supra no ' :

of students at the Uﬁiversity of Maryland revealed two-thirds of

white students were unaware of racial ipcl@ents on their campus,

but 80% of black students knew of such incidents).

5 See M. Omi & H. Winant, Racial Formation in the United
States 1-6 (1986); id. at 109-35 (focusing attention on'thrge
main "currents" of reactionary and_cgnservatﬁv? tendencies in the
1980's that share the “"similar ambition" of discredit[ing] the
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antidiscrimination law and the assessment of racism's
persistence, because truly equal opportunity would mean many
social and economic disparities between racial groups are
the result of something other than racism. If one assumes
the existence of a functioning meritocracy, achievement and
social condition are direct results of individual effort and
ability. But if one sees the "thoroughly political--which
is to say contestable--nature of 'merit,'" then race becomes
an appropriate and unavoidable consideration in that
calculus.®

The dynamics of the problem of addressing racism and
mediating race relations recur in universities across the
country when students and faculty deal with racially tinged
incidents, but an incident confronted by several University
of Virginia law students serves as a paradigm. When
students of color came together to complain to the
administration about seemingly offensive remarks made in
class by a professor, most white students in the class, as
well as the professor himself, could find nothing offensive
in the challenged remarks. Yet, black students (and some
students of other races) were overwhelmingly offended.

Their options for recourse in the institution were few.

g supra note 5, at 1333; see Crenshaw, Race,
Reform;ﬁi??;iiéncg;ent: Transformation and Legitimation 1n.
Antidiscrimination Law, 101 Harv. L. Rev. 1331, 1380 (1988),1163
Rhode, Perspectives on Professional Women, 40 Stan. L. Re:.th o ;
1199 }1988) (asserting that "(m)erit is a social construc a
reflects a range of characteristics over which the individual has
no control").
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One of the problems underlying such debates over racism
is epistemological: How do we know "racism"--what events,
statements, behavior, and social conditions will "count" as
racist? The definition of racism is a policy choice. The
guestion of how we interpret--and whom we let interpret--
social events and behavior in order to identify racism is
the underlying struggle in the construction of our
understanding of race.’

A related problem is the racial distribution of power
in carrying on such debates, and in institutional life
generally. The power to define racism, and more generally
to determine what issues will be discussed in terms of race,
is prerequisite to the power to shape institutional life.
Thus, if universities will not acknowledge race as a

relevant issue in any incidents except blatantly intentiocnal

and experiences clash not only with those of their classmates but
also with those of their professors." Id. at 2.

9 gee M. Omi & H. Winant, supra note 5, aft 571-_61:6. The

that "race has been a matter of political
ggEEZE:igﬁﬁﬁrgg. at 57, "a pre-eminently sgcioh%stozical concept.
Racial categories and the mean%ng of race are given concrete
expression by the specific social relations and historical
context in which they are embedded." Id. at 60: Further, the
"seemingly obvious, 'natural' and 'common sense' qualities which
the existing racial order exhlbltsbthEMSGIVES testify to the
effectiveness of the racial formation process in constructing
racial meanings and racial identities.” Id. at 62.

For a related argument on the struggle to define
"desegregation," cf. Ravitch, Desegregathn: Varletieslof
Meaning, in shades of Brown: New Perspect;ves on Schoo SALE
Desegregation 31 (D. Bell_ed. 1989) [hereinafter Shades o rown]
(proposing that the changing meaning of terms suc? as . ;L
"desegregation" is "merely the surface of larger 1ssues' suc
the question of what place blacks should have in American
society) .
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ones, issues such as the substantive dynamics of classrooms
for students of color will be ignored, and the discomfort
black students experience in many white-dominated classrooms
will be denied.

As racist incidents and tensions have increased on
college campuses in recent years, university
administrations, state governments, and student and civil
rights groups have searched for ways to combat racism in the
university, as well as to improve campus racial climates.
Ad-hoc student groups frequently have formed on individual
campuses to combat racist incidents. A network of many such
groups from colleges in the Northeast met at Yale University
in the spring of 1988 to form the organization Campuses
Against Racial Violence and establish a databank on racial
incidents. State government and university administration
officials gathered for two conference on racial and ethnic
relations in higher education. At the same time, there is a
seeming lack cf recognition among some higher education
officials that racist incidents occur on their campuses,
even as reports of such incidents recur in the popular

press.'®

10 gee Grasso, Racism on Campuses D;scussed at Conference,
Times, Apr. 24, 1988, § 23 (Conpectlcut Weekly), at 6, col.
Among government agencies and private groups that have

gathered data and studied the issue of racism on campus are the

i i judi i the Southern
National Institute against Prejudice and_v%olence, . g
Regional Education Board, and the U.S. Civil Rights Commission.

The New Jersey Department of Higher Education surveyed State

: : i ici HEEQ's) in every state
Higher Education Executive Of;lClalS (S.
abgut racial incidents occurring on their college campuses.
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To that end, this thesis works from the realization
that injury results not only from intentional racism, but
also from conceptual, aversive, or unconscious racism and
from the inevitable clash of perspectives among racial
groups. Part I of this thesis briefly summarizes a
sociology of knowledge, in order to introduce the
perspective that the thesis utilizes on how we come to know
and use abstract concepts such as racism in our
interpretation of social events. Part II examines how a
history of racism pervades understandings of social life
because it has pervaded the lived experience of social life;
this Part examines how our history of racism affects the
things that we perceive as racism. Part III places such
arguments in the context of the university setting,
presenting a description of the contemporary academy that
indicates the extent and effect of racism there and
emphasizing the need for additional remedies. Part IV
surveys remedial possibilities for universities as they
formulate policies for addressing the problem of racism in

the university setting.
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ITI. RACISM AS AN INFLUENCE ON INTERPRETATION

A. Historical Origins

Racism so pervades our social history and cultural
experience that it has fundamentally shaped our collective
unconscious, with the result that "a large part of the
behavior that produces racial discrimination is influenced
by unconscious racial motivation." As Professor Lawrence
has suggested, racism can be understood as an "jllness
[that] affects almost everyone," but it might help to think
of racism in a less aberrational sense as well. One's race
gives one, almost unnoticeably, a perspective on racial
issues different from people of other races. Such
unconsciocus racial perspectives affect our definition and
recognition of racism.'

The disparity in perceptions between blacks and whites
on issues of race continues to result in blacks and whites
assessing incidents--even well-known public events--in

radically different terms. Judge Higginbotham, for

6 lawrence, supra note 3, at 321-22; see also Brooks,

i -Minority Mindset in the Law School Personnel Process: Toward
22tén§;rstan§ing of Racial Mindsets, 5 J. L: and Inequality }, 8-
11 (1987). Professor Brooks argues tpat whites generally think
of racism as intentional belief in white supremacy,_butlthat
because "the state of mind of one who perpetuates minority
subordination makes little differenqe‘to thosg whq suffer from
minority subordination--i.e., minorities--racism 1is defined by
minorities to include minority subordination." Tdi:at: 9.
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their own resources in coping with the dama

: : : ge wrought.
F:Lnally, 1t is a harm to the goals of inclusion, 5
ed.l._:catj.c_mf development of knowled?e, and ethies that
universities exist and stand for.%®
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that includes the threat of formal, institutional sanctions
cannot be applied to speech that "disseminates ideas" or to
statements that are made in the course of classroom academic
discussions. The Doe court cited Michigan's resolution of
complaints against students making offensive remarks in the
classroom as examples of the policy's overbreadth and
infringement on protected speech (even though the University
did not apply formal sanctions in any of the three cases
cited by the court). Thus, a university could not formally
punish statements motivated by racism when they are
purportedly part of a serious idea or theory offered in the
university classroom or other formal forum. (The University
of Michigan policy excluded from regulation anything
published in university-sponsored publications such as the
Michigan Daily newspaper.) The Doe court implied, however,
that a university might be able to sanction "conduct such as
racial slurs and epithets in the classroom directed at an
individual victim."®

Second, the Doe court ruled that the Michigan policy
was too vague, saying "it was simply impossible to discern .
. . any conceptual distinction between protected and
unprotected conduct." The court found the policy's
requirements that sanctionable language "'stigmatize'" or
Wiyictimize'" an individual, and "'involve an express or

implied threat to an individual's academic efforts,'" to be

8 721 F. Supp. at 864-68.
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